United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 








For the District of Columbia Circuit, 


WILLIAM HENRY HAWKINS, DOROTHY ELIZA 
BETH HAWKINS, CLYDE M. MOODY, Appellants s 


JOSEPH L. FRADKIN, BEN E. SINGER, Appellees, 


Appeal from the United States District Court for the 

District of Columbia. 


Curtis P. Mitchell, 
Attorney for Appellants , 
2002 11th Street, N. W. 
Washington 1, D. C. 


B. Dabney Fox, 

Huntington, West Virginia 

J. Franklyn Bourne, 
Baltimore, Maryland. 

Of Counsel . 

















SUBJECT INDEX 


Page 


Jurisdictional Statement. 1 

Statement of Case. 2 

Points On Appeal. 5 

Summary of Argument. 6 

Argument. 7 


I. A Court of Equity should reform instruments 
inter partes where defective through error, mis¬ 
take of fact, or inadvertence, and should decree 
reformation where the intention of the parties 
is clearly expressed in a valid contract, but 
through inadvertence, mistake of fact, or error 
the intention of the parties was not given effect, 
in the execution of the contract. 7 

II. Since the facts in this case are peculiarly suscep¬ 
tible to declaratory relief, the appellants were 
entitled to a judgment declaring their right to 
have the terms of the contract enforced when full 
consummation of the contract was not attained 
due to inadvertence, mistake of fact, or error.. 12 

III. The deed did not carry into effect the full inten¬ 
tion of the parties, because such intention as ex¬ 
pressed in the Contract of Sale, specifically pro¬ 
vided for an easement for Lot 927, which was not 
mentioned in the deed, due to inadvertence, er¬ 


ror, or mistake of fact. 12 

IV. The Contract of Sale expressly provided for the 
reservation of an easement for ingress and egress 
to the rear of the premises and the terms of this 
contract should have been enforced. 13 


V. The failure of the deed to mention the reserva¬ 
tion of the right of easement for the benefit of 
the appellants’ land was occasioned through in¬ 
advertence, mistake, error, or fraud, as the rec¬ 
ord clearly discloses. 14 















11 


Index Continued. 


Page 

VI. The appellants were entitled to the relief sought 
where the deed did not carry into effect the in¬ 
tent of the parties and the record clearly evi¬ 
dences the fact that the omission of the reserva¬ 
tion of the easement of ingress and egress was 
due to inadvertence, mistake of fact, error, or 


fraud. 15 

Conclusion. 16 


TABLE OF CASES. 

Black et al v. United States, 91 U. S. 267.7,13 

Baker v. Schofield, 243 U. S. 114. 10 

Clark v. Boston-Continental National Bank et al, 9 F. 

Supp. 81. 10 

Connecticut Fire Insurance Company v. Oakley Im¬ 
proved Building and Loan Company, 80 F. (2d) 717 8 

Davidson v. Gradv, 105 F. (2d) 405, rehearing denied, 

106 F. (2d) 272 . 10 

DeVoin v. DeVoin, 44 N. W. 839. 8 

Douglass v. Lehman, 62 App. D. C. 264. 12 

Halstead v. Grinnan, 152 U. S. 412. 10 

In re. International Match Corporation, 20 F. Supp. 

420 . 8 

Jones v. Johnson, 59 U. S. 150. 11 

Knight v. Harriman, 37 App. D. C. 237.8,14 

Machen v. Yost, 54 App. D. C. 261. 8 

McWilliams v. Excelsior Coal Company, 298 F. 884.. 10 

Mendez v. Eastern Sugar Associates, 89 F. (2d) 399.. 7, 9 

Moore v. Crawford, 130 U. S. 122. 10 

Sanders v. Monroe, 56 App. D. C. 132.8,14 

Shell Petroleum Corporation v. Hollow, 70 F. (2d) 811 11 
Skelton v. Federal Surety Company, 15 F. (2d) 756.. 8 

Standard Oil Company of Colorado v. Standard Oil 
Company, 72 F. (2d) 524, cert denied, 293 U. S. 

620 . 10 

Sullivan v. Haskin, 41 A. 437. 8 

U. S. v. Four Parcels of Land in City of New York, 20 
F. Supp. 306 . 7 

STATUTES. 


Federal Rules of Civil Procedure, 28 U. S. C. follow¬ 


ing Section 7230 . 12 

U. S. Code, Title 28, Section 400. 12 
























IN THE 
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BETH HAWKINS, CLYDE M. MOODY, Appellants, 

v. 

JOSEPH L. FRADKIN, BEN E. SINGER, Appellees. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal by the appellant, plaintiff below, from 
a judgment in favor of the appellees, defendants below. 

This action was for the reformation of a deed affecting 
realty located within the District of Columbia. The action 
being of equitable nature, the lower court had jurisdiction 
by virtue of Title 11-301, District of Columbia Code (1940 
edition), and this Honorable Court has jurisdiction by vir¬ 
tue of Title 17-101, District of Columbia Code (1940 
edition). 
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STATEMENT OF THE CASE. 

William Henry Hawkins, and his wife, Dorothy Elizabeth 
Hawkins, the plaintiffs below, filed a complaint to reform a 
deed so as to reserve to the appellants a right of way or 
easement through and over a certain parcel of land de¬ 
scribed as the westerly portion of Lot 927 of Square 2877. 
There was an alternative provision requesting that the ap¬ 
pellees be required to grant by deed or conveyance the 
aforementioned right of the way or easement. 

Appellants claimed that failure of the deed to recite the 
existence of the easement or right of way was occasioned 
through inadvertence, mistake of fact or error, inasmuch 
as the contract of sale expressly provided that the easement 
should run for the benefit of the land owned by appellants, 
which was known as the remaining portion of the Lot 927 in 
Square 2877. 

Unquestioned testimony in the record discloses that the 
appellees, Fradkin and Singer were desirous of purchasing 
from William Henry Hawkins, et ux, the westerly portion 
of Lot 927, extending for a depth of 120 feet, and to this 
end, the appellees employed H. Clifford Banks, a real 
estate broker, to negotiate with the plaintiffs. Subsequent 
thereto, the then plaintiffs and defendants entered into a 
Contract of Sale, which was prepared for the broker, Bangs, 
by Mr. Glenn M. Vickery, dated June 17, 1941, which pro¬ 
vided in part, as follows: 

“This Contract is and shall be subject to and con¬ 
tingent upon the ability of the American Linen Service 
Company, its successors or assigns, to arrange for a 
private alley over and across the within described 
property, to serve the rear of Lots Nos. 924, 925, 926 
and the remaining portion of Lot No. 927, all in Square 
2877, the same being intended to replace, and to permit 
the closing of the present private alley now in use 
across Lot 805, in Square 2877, for the benefit of said 
Lots Nos. 924, 925, 926 and 927”. (Plaintiffs’ Exhibit 
No. 1) 
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In order to effectuate this contract, the appellees herein, 
Fradkin and Singer, trading as the American Linen Ser¬ 
vice Company, and William T. Hawkins, et ux, appellants, 
herein, instituted Civil Proceeding No. 16-656 as joint 
plaintiffs. The immediate purpose of this suit was to ob¬ 
tain a shifting of the easement which burdened Lot No. 805^ 
to the westerly portion of Lot 927, which was the same land 
referred to in the Contract of Sale, dated June 17, 1941, 
The record in Civil Proceeding No. 16-656 shows that the 
case was contested by the defendants therein, who urged 
that the action was in derogation of their rights and de¬ 
cidedly against their interests. However, the Court granted 
the plaintiffs the relief sought and established for the de¬ 
fendants and others similarly situated a new right of way, 
or easement, in and through the westerly portion of Lot 
927. This judgment was entered, April 26, 1944. The 
Deed conveying the easement, or right of way, from Haw¬ 
kins, et ux, to Fradkin and Singer was executed on Septem¬ 
ber 8, 1944 and was recorded in the Office of the Becorder 
of Deeds for the District of Columbia on the 2nd day of 
October 1944. j 

The judgment of the Court in Civil Action No. 16-656 pro^ 
vided for a perpetual easement in and through the westerly 
portion of Lot 927, for the use and benefit of Lots 924, 925y 
and 926. However, no provision was made therein for an 
easement to serve what is now the remaining portion of 
Lot No. 927, which was retained by the plaintiff, Hawkins, 
after the sale of the westerly portion of Lot No. 927 to 
Fradkin and Singer on the 8th day of September 1944. The 
plaintiff Hawkins, through inadvertence, mistake of fact, 
or error, failed to reserve the easement, by deed, though the 
Contract of June 17,1941, expressly provided that the said 
easement, or right of way would serve the remaining por¬ 
tion of Lot No. 927. | 

In Civil Action No. 16-656, the plaintiff Hawkins was 
represented by Jack Politz, Esquire, a member of the Bar 
of the District of Columbia, who had been referred to the 
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plaintiff Hawkins by the appellees herein. Uncontroverted 
testimony in the record evidences the fact that at the time 
Mr. Politz w’as retained by Mr. Hawkins, he was also on a 
yearly retainer by the appellees herein, and had been their 
Attorney for some time. In this connection, Mr. Politz 
originally represented the appellees in the case at bar 
against the Hawkinses, until such time that it became ap¬ 
parent, according to Mr. Politz that, “I had to ask permis¬ 
sion of the Court to withdraw from the proceedings, be¬ 
cause I was becoming a party involved and necessarily to 
be a witness. I asked the Court to withdraw.” (App. 
Page 16). While this may have been the reason for Mr. 
Politz’s withdrawal, it is interesting to note that such with¬ 
drawal did not occur until after the plaintiffs’ motion to 
strike the answer and to grant a default judgment was filed 
on December 3, 1946. (App. pg. 8) 

The record further discloses that the plaintiff Hawkins 
was not aware that he had not been granted an easement, 
and as a matter of fact did not learn of the true state of 
the transaction until a preliminary search of title was made 
sometime in April, 1946. Thereupon, the Hawkinses endeav¬ 
ored to secure the easement in accordance with the terms 
of the contract by amicable means. To this end, he for¬ 
warded for execution by the appellees herein, a deed which 
would have granted the easement. (Plaintiffs’ Exhibit No. 
3). Upon failure of the appellees to execute this deed, the 
Hawkinses instituted the present proceedings against the 
appellees, Joseph L. Fradkin and Ben E. Singer, T/A The 
American Linen Service Company, to reform the deed or 
grant so as to reserve to the plaintiffs a right of way con¬ 
sistent with that set forth in the contract dated June 17, 
1941, between the plaintiffs and the defendants. 

The appellant, Clyde M. Moody, present real party in 
interest, succeeded to this action by virtue of deed, grant, 
and assignment, of all the right, title, and interest of the 
grantor, Hawkins, in and to Lot 927, in Square 2877. The 
pertinent part of the deed is as follows: 
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“* * * the said parties of the first part do grant unto j 
the said party of the second part, in fee simple the 
following described land and premises with.the im- j 
provements, easements and appurtenances thereunto 
belonging.” (Plaintiff’s Exhibit No. 2). ! 

i 

By order of the Court below, dated 18 December 1946, j 
Clyde M. Moody was granted leave to be added as party 
plaintiff. (App. pg. 7) j 

Appellants contended that the terms of the contract of j 
June 17, 1941, should be enforced; that it would be most i 
inequitable to allow the appellees to wantonly and willfully ! 
breach their contract and then to prevail; that the willful j 
breach of the contract results in a diminution in the value ! 
of the appellants’ land with no benefit enuring to the ap- ! 
pellees; that the appellants have continuously used the ease- j 
ment under a claim of right, being totally unaware of the 
fact that through inadvertence, mistake of fact, or error, j 
that no easement had been granted to the appellants in 
accordance with the terms of the contract of sale of June ! 
17, 1941; that Lot 927 is commercial property and, without 
an easement, the rear portion of these premises cannot be 
utilized; that the necessitous condition calls for the grant¬ 
ing of the relief requested by the appellant. j 

The lower Court, after a hearing, dismissed the com¬ 
plaint, and from such judgment the appellant, Moody,! 
appeals. j 

POINTS ON APPEAL. 

The Court erred in denying the reformation of the deed 
as requested by the plaintiff. 

The Court erred in failing to grant declaratory relief to 
the plaintiff. 

The Court erred in finding that the deed carried into; 
effect the intention of the parties. j 

The Court erred in finding that an easement for ingress 
and egress was not reserved by the terms of the contract; 

The Court erred in finding that the failure to mention in 
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the deed the reservation of the right of easement for the 
benefit of plaintiffs’ land was not occasioned through in¬ 
advertence, error, mistake or fraud. 

The Court erred in finding that plaintiff was not entitled 
to the relief sought. 

SUMMARY OF ARGUMENT. 

L 

A Court of Equity should reform instruments inter 
partes where defective through error, mistake of fact, or 
inadvertence, and should decree reformation where the in¬ 
tention of the parties is clearly expressed in a valid con¬ 
tract, but through inadvertence, mistake of fact, or error 
the intention of the parties was not given effect in the exe¬ 
cution of the deed made to effectuate the terms of the Con¬ 
tract 

n. 

Since the facts in this case are peculiarly susceptible to 
declaratory relief, the appellants were entitled to a judg¬ 
ment declaring their right to have the terms of the contract 
enforced when full consummation of the contract was not 
attained due to inadvertence, mistake of fact, or error. 

m. 

The deed did not carry into effect the full intention of 
the parties, because such intention as expressed in the Con¬ 
tract of Sale, specifically provided for an easement for 
Lot 927, which was not mentioned in the deed, due to in¬ 
advertence, error, or mistake of fact. 

IV. 

The Contract of Sale expressly provided for the reserva¬ 
tion of an easement for ingress and egress to the rear of 
the premises and the terms of this contract should have 
been enforced. 
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y. 

The failure of the deed to mention the reservation of the 
right of easement for the benefit of the appellants’ land was 
occasioned through inadvertence, error, mistake, or fraud, 
as the record clearly discloses. 

VI. I 

The appellants were entitled to the relief sought where | 
the deed did not carry into effect the intent of the parties 
and the record clearly evidences the fact that the omission 
of the reservation of the easement of ingress and egress 
was due to inadvertence, mistake of fact, error, or fraud. 

i 

ARGUMENT. I 


A Court of Equity should reform instruments inter partes 
where defective through error, mistake of fact, or inad¬ 
vertence, and should decree reformation where the inten¬ 
tion of the parties was clearly expressed in a valid con¬ 
tract, but through inadvertence, mistake of fact, or error, 
the intention of the parties was not given effect in the exe¬ 
cution of the deed, made to effectuate the terms of the con¬ 
tract. 

It is a fundamental principle of contract law that the j 
Court must look to the whole instrument and ascertain the j 
intentions of the parties by all that they have said, rather j 
than a part only. Black v. U. S., 91 U- S. 267. j 

The Court in Mendez v. Eastern Sugar Associates, 89 F. j 
(2d) 399, said: I 

“In construction of contract, the court resorts not to 
one or a few of its words, but to all of them as associ-! 
ated and also to the conditions to which they were ad- j 
dressed and intended to provide for.” See also, 17. S. j 
v. Four Parcels of land in City of New York, 20 F, 
Supp. 306. 
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“It is only when the contract is ambiguous that room 
is left for speculation as to the real intent of the par¬ 
ties.” Machen v. Yost, 54 App. D. C. 261; see also, 
In Re International Match Corp„ 20 F. Supp. 420. 

The appellees allege that the appellants are not entitled to 
the relief sought, because the easement is not specifically 
set forth in the deed. Clearly this contention is without 
merit. The correction of errors and the remedy for fraud 
and mistake are clearly and inherently within the jurisdic¬ 
tion of equity. 

The circumstances in the instant case blatantly reveal 
inadvertence, mistake of fact, or error, and present a situa¬ 
tion to which reformation is peculiarity applicable. 

In Shelton v. Federal Surety Co., 15 F. (2d) 756, the 
Court states that: 

“* * * Equity will grant relief by way of reforma¬ 
tion, whether mutual mistake in contract was one of 
law or of fact.” 

Likewise, the Court declared in Connecticut Fire In¬ 
surance Co. v. Oakley Improved Building and Loan 
Co., 80 F. (2d) 717, that 

“* • • Equity has jurisdiction to reform written in¬ 
struments where there is a mistake on one side and 
inequitable conduct on the other. See Knight v. Harri- 
man, 37 App. D. C. 237; Sanders v. Monroe , 56 App. 
D. C. 132. 

Surety, in the instant case, the defendants having ac¬ 
cepted the benefits flowing from the contract, should not 
now be permitted to escape the performance of its terms 
by inequitable conduct. 

The power of equity to reform a deed is an inherent one, 
and instruments inter partes may be reformed, when defec¬ 
tive by a Court of Equity. The Court after ascertaining 
the real and original intention of the parties to a deed or 
other instrument, which intention they failed to sufficiently 
express, through some error, mistake of fact or inadver- 
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tence, should decree that the instrument be held and con- j 
strued as if it fully and technically expressed that inten- j 
tion. See Sullivan v. Haskin, 41 A. 437; DeVoin v. Be Voin, 
44 N. W. 839. | 

Here, the intention was plainly expressed in the con- I 
tract of sale, dated June 17,1941, but through inadvertence, 
mistake of fact, or error, the terms of the said contract 
were not incorporated into the deed. This presents the j 
ideal situation for reformation of the deed to conform to j 
the terms of the contract. Such a reformation would be in 
accord with the intention of the parties as evidenced by the 
contract. 

i 

In Mendez v. Eastern Sugar Associates, supra , the Court I 
declared: 

“* • * Where defendants’ grantor received consid¬ 
eration for grant of servitude which it was intention 
of the parties to grant by purchase and sale agreement, 
defendant was estopped to deny servitude though j 
agreement was not recorded in the registry”. 

It is apparent from the deed introduced, the Contract of 
Sale, and the testimony of the witnesses that Hawkins did 
not intend to leave the remaining portion of Lot 927, Square 
2877, without an easement. Further, it is inconceivable that 
Hawkins could have agreed to cut the remaining portion of 
said lot off from the use of the easement, especially when 
he knew that the property was commercial and its value j 
would be greatly decreased by the lack of the easement. 

It has been held on numerous occasions that deeds must j 
be construed most strongly against the party whose At- ■ 
tornev drew them up, and in case of doubt such instruments | 
cannot omit words which would give to the deeds an en-j 
tirely different meaning, Mendez v. Eastern Sugar Associ¬ 
ates, supra . This rule applies with equal vigor to con¬ 
tracts. 

In the present case according to the testimony of the 
witness Vickery, the Contract of Sale was drawn up in the 


i 

i 
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office of H. Clifford Bangs, a broker in the employ of the 
defendants, Fradkin and Singer. It follows, therefore, that 
the terms of the contract of sale must be construed against 
the appellees; that they should be estopped to deny the 
validity of the contract; that the deed should be reformed to 
express the terms of the contract, since the uncontroverted 
testimony of the parties undoubtedly confirms the fact that 
an easement -was included in the contract to serve the re¬ 
maining portion of Lot 927, Square 2877. 

The appellees contended below that the appellants were 
guilty of laches even if they were entitled to relief. This 
contention is baseless, since laches pre-suppose that a party 
had knowledge of his rights, together with an opportunity 
to enforce them. This principle is succinctly stated in 
Clark v. Boston Continental National Bank, 9 Fed. Supp. 
81 where it was held that 

“• * * laches involves the assumption that party had 
knowledge of his rights, ample opportunity to enforce 
them and change of condition or relation during pe¬ 
riod of delay.” 

Likewise, it has been properly stated, as the prevailing 
authority in general, and in the Federal Courts in particu¬ 
lar that, ‘‘laches cannot exist against a party who has not 
legal knowledge of facts affecting his rights,” McWilliams 
v. Excelsior Coal Co., 29 F. 884; Standard Oil Co r of Colo¬ 
rado v. Standard Oil Co ., 72 F. (2d) 524, cert, denied, 293 
U. S. 620; Davidson v. Grady, 105 F. (2d) 405, rehearing 
denied, 106 F. (2d) 272. 

It is well settled that the party charged with laches 
should have had knowledge or the means of knowledge of 
the facts creating his right or cause of action. Baker v. 
Schofield, 243 U. S. 114; Halstead v. Grinnan, 152 U. S. 
412; Moore v. Crawford, 130 U. S. 122. 

In the instant case, Hawkins thought that he had an 
easement and did not learn that he had no easement until 


i 






IX 


I 


April, 1946. Mr. Guy Tinner testified that Hawkins was ! 
using the property thinking that he had an easement. (App. I 
page 32). When Hawkins found out that he had no ease- j 
ment, he attempted to secure one by amicable means, and 
failing in this, he prosecuted this suit seasonably. 

In the case at bar, there could be no merger of the con¬ 
tract into the deed, because the intention of the parties, j 
as expressed in the contract was not given effect. 

Since the appellant Moody was added as a party plain¬ 
tiff by order of the lower Court, it is necessary to dispose j 
of the claim of the appellees that Moody is not entitled to j 
relief, though Hawkins, the original plaintiff, may have j 
been so entitled. This premise is absolutely fallacious, es-1 
pecially, since the Supreme Court of the United States, de¬ 
clared in the case of Jones v. Johnson, 59 U. S. 150, that, 

* j 

“A mere easement may, without express words, passj 
as an incident to the principal object of the grant.”! 

i 

Seemingly, this would clearly indicate either that an I 
easement would pass as an incident to the grant, if thej 
grantor had one; or, a right to enforce the conveyance of! 
an easement for ingress and egress would pass upon a 
transfer of the property to the grantee. 

The case of Jones v. Johnson, supra, is further but-l 
tressed by the opinion in Shell Petroleum Corporation vj 
Hollow, 70 F. (2d) 811, where the court said: 

“ Servient estate in a small tract, such as strip set 
apart for right of way purposes, passes with the con¬ 
veyance of fee to the abutting tract of which strip for¬ 
merly was a part, unless excluded by unequivocal and 
unmistakable language”. 

In the principal case the language was unmistakable that 
Hawkins either conveyed the easement to the appellant, 
Moody, or, at least, conveyed to her the right to enforce 
the conveyance of an easement for ingress and egress to 
the rear of Lot 927, in Square 2877. 


i 
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The appellees further rely on the case of Douglass v. 
Lehman , 62 App. D. C. 264. However, this case is not an¬ 
alogous to the case at bar, and the facts therein were ab¬ 
solutely different. In that case, there was no issue rela¬ 
tive to an express contractual right, and an analysis of 
the decision indicates that the Court only held that the 
findings of the trial judge must be accepted on appeal, 
where supported by the evidence. Here, the appellants 
submit the findings of the trial court are not supported by 
the evidence. 


n. 

Since the facts in this case are peculiarly susceptible to 
declaratory relief, the appellants were entitled to a judg¬ 
ment declaring their right to have the terms of the Con¬ 
tract enforced when full consummation of the contract was 
not attained due to inadvertence, mistake of fact or error. 

While the appellants were entitled to reformation of the 
deed, as an alternative form of relief, they were entitled to a 
declaratory judgment, it appearing that the controversy 
was justiciable, and provision therefor has been made by 
Section 274 (d) of the Judicial Code, as amended, U. S. C. 
Title 28, Section 400. 

4 4 The existence of another adequate remedy does not pre¬ 
clude a judgment for declaratory relief in cases where it is 
appropriate. 7 ’ Rule 57, Federal Rules of Civil Procedure, 
28 U. S. Code, following Section 723c. 

m. 

The deed did not carry into effect the full intention of the 
parties, because such intention as expressed in the Con¬ 
tract of Sale, specifically provided for an easement for Lot 
927, in Square 2877, which was not mentioned in the deed 
due to inadvertence, error, or mistake of fact. 

Evidence adduced at the trial, clearly discloses that the 
original intention of the parties was to provide an easement 
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for the remaining portion of Lot 927, in Square 2877, and 
the Contract of Sale contained a specific provision therefor. 
The deed did not contain the above mentioned provision 
due to error, mistake of fact, or inadvertence. 

The appellees failed to tender any evidence which would l 
indicate that the intention regarding an easement for the 
remaining portion of Lot 927 changed during the period 
preceding the execution of the deed. In this regard, the 
appellees contended below that the conditions contained in 
the contract to sell referred only to Lots 924, 925, and 926, 
which lots previously had a right of easement over Lot 805. 
This construction of the contract would render the words 
“and the remaining portion of Lot 927”, absolutely mean¬ 
ingless, for it must be borne in mind that the burden of the 
easement was to be placed on the westerly portion of Lot ; 
927. It is academic that these words could not, with reason, 
have application to the westerly portion of Lot 927, and 
such construction of the contract would be a distortion, 
which was clearly not the intention of the parties. 

The appellants submit the Court must look to the whole i 
instrument and garner therefrom the true intent of the 
parties. Black v. U. S., supra. 

TV. | 

The Contract of Sale expressly provided for the reserva-1 
tion of an easement for ingress and egress to the rear of the 
premises, and the terms of this contract should have been j 
enforced. 

What plainer language could have been employed to re¬ 
serve an easement for the remaining portion of Lot 927?! 
The contract of Sale specifically provides for an easement 
to serve Lot 927 in the following language: 

“* * • to serve the rear of Lots #924, 925, 926 and 
the remaining portion of Lot 927, all in Square 2877.” 

Under the deed, the appellees received exactly what they 
sought under the contract, and in addition thereto, they 
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now assert that they are entitled to the easement free of 
any claim by Lot 927 for its use. Or, in other words, the 
appellees now say that they never intended that the appel¬ 
lants should have an easement to serve the remaining por¬ 
tion of Lot 927. This contention is unconscionable, and 
presents an instance of a willful and wanton breach of con¬ 
tract on their part, if we accept these premises. See 
Knight v. Harriman, supra, Sanders v. Monroe, supra. 

The appellants prefer to believe that the failure to effec¬ 
tuate the terms of the contract was due to inadvertence, 
mistake of fact, or error, not desiring to present the appel¬ 
lees in such fraudulent light. But, under either set of cir¬ 
cumstances, equity would have jurisdiction to grant appro¬ 
priate relief, and in the principal case, the appellants may 
obtain such relief by enforcement of all of the terms of the 
contract. 

y. 

The failure of the deed to mention the reservation of the 
right of easement for the benefit of the appellants’ land was 
occasioned through inadvertence error, mistake, or fraud 
as the record clearly discloses. 

A reading of the contract in this case, indicates that 
Hawkins thought that his right to the easement was secured 
by the contract, the pertinent portion of which has been set 
out in full above. The fact that the deed fails to mention 
the easement for the remaining portion of Lot 927, imme¬ 
diately gives rise to a presumption of mistake, inadvertence, 
error, or fraud. Since mistake, inadvertence and error 
have been treated in the preceding sections of this argu¬ 
ment, it is only necessary to indicate that fraud was pres¬ 
ent. 

Mr. Jack Politz represented both appellants and appel¬ 
lees in Civil Action No. 16-656. The record discloses, in 
the principal case, according to the witness Tinner, that 
Hawkins accused Mr. Politz of having not protected his 
interest (App. page 32). Politz admits that at the same 
time, he undertook to advise Hawkins, that he was on yearly 
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i 
! 

j 

retainer by the American Linen Service Company, which j 
is owned by the appellees Fradkin and Singer. It is most 
interesting that Politz took so long to realize that “he was j 
becoming involved ’ ’ to state it kindly. 

The facts above inferentially indicate that Politz repre¬ 
sented Fradkin and Singer very well and either deliber- ! 
ately or inadvertently failed to protect the interest of Haw¬ 
kins. If the failure of the deed to specifically reserve the 
easement is attributable to fraud, the appellant is entitled 
to relief; if it is attributable to mistake, error, or inadver- j 
tence, the appellant is likewise entitled to relief. 

In Sanders v. Monroe , 56 App. D. C. 132, 10 F. 2d. 997 7 j 
a plaintiff gave more security than agreed upon, relying j 
upon his confidence in the bank. There, this court held | 
that a mutual mistake presented a proper case for reforma¬ 
tion. Here, the plaintiff Hawkins interposed absolute trust j 
in Politz, his attorney who was also on yearly retainer by j 
the appellees, Fradkin and Singer. 

Surely, this condition of facts should not preclude the j 
granting of the relief sought. Looking at the evidence in j 
its most favorable light, to the appellees, the appellant sub- j 
mits that a case of mutual mistake, inadvertence or error j 
is supported by the evidence, although these uncontradicted j 
facts would clearly support reformation on the theory of j 
fraud. j 

VL | 

The appellants were entitled to the relief sought where 
the deed did not carry into effect the intent of the parties, 
and the record clearly evidences the fact that the omission j 
of the reservation of the easement for ingress and egress 
was due to inadvertence, mistake of fact, error, or fraud. 

Easements are usually created by grant, by prescription, 
or by implication. In the instant case, the appellants are; 
entitled to an easement either by grant, reservation, or by 
implication. Had the terms of the contract of sale been! 
followed, the appellants would have had an easement for 

I 

j 



16 


ingress and egress to the remaining portion of Lot 927 by 
express reservation. Inadvertence, mistake of fact, 
error, or fraud were responsible for this omission. The 
argument supporting this point has been fully set forth 
above. 

Since the reservation of the easement was omitted 
through inadvertence, mistake of fact, error, or fraud, the 
appellants are now entitled under their prayers for general 
relief to an order directing the appellees to convey an ease¬ 
ment for the remaining portion of Lot 927. 

CONCLUSION. 

Wherefore, the appellants submit that an implied ease¬ 
ment was reserved as a condition of the conveyance by 
Hawkins to Fradkin and Singer. This point is buttressed by 
cases which hold that wherever one conveys property, he 
also conveys whatever is necessary for its beneficial use and 
enjoyment, and retains whatever is necessary for the use 
of the land retained. Here, it is clear that the grantor 
Hawkins, at all times, believed that the remaining por¬ 
tion of Lot 927 enjoyed an easement for ingress and egress 
to serve the rear of the premises. As the testimony dis¬ 
closed, his every action supported and buttressed such a 
view, and the appellants are therefore, entitled to relief in 
the premises, both upon the facts and the law. 

Respectfully submitted, 

Curtis P. Mitchell, 

Attorney for Appellants, 

B. Dabney Fox, 

J. Fraxklyn Bourne, 

Of Counsel. 
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PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

65 Filed Jul 19 1946 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

William Henry Hawkins and Dorothy Elizabeth Haw¬ 
kins, 2234 Georgia Avenue, N. W., Washington 1, 
D. C-, Plaintiffs, 

v. 

Joseph L. Fradkin and Ben E. Singer, 2306 Georgia Ave¬ 
nue, N. W., Washington 1, D. C., Defendants. 

Complaint to Reform Deed 

1. Jurisdiction is based on Title 11, Sections 306 and 315, 
of the Code of Laws of the District of Columbia. 

2. All parties hereto are citizens of the United States, 
William Henry Hawkins and the defendants are residents 
of the District of Columbia, and the action involves title to 
real estate situated in the District of Columbia, and the 
defendants on June 17, 1941, and continuously thereafter, 
have done business as co-partners, trading as American 
Linen Service Company. 

3. On June 17, 1941, the plaintiff, William Henry Haw¬ 
kins, a married man and husband of the defendant, Dorothy 
Elizabeth Hawkins, was the owner in his sole name of 
premises in the District of Columbia known for purposes of 
taxation and assessment as Lot No. 927 in Square 2877, the 
same being part of Lot 65 in Jesse B. Haws’ subdivision of 
part of Mount Pleasant, which he held in fee simple and 
free from any easement. 

4. At the same time the defendants were the owners of 
Lot No. 805 in the same Square, which along its southerly 
line abutted Lot No. 927, which lot was burdened by an 


I 
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easement consisting of an eight foot right of way for the 
benefit of Lots 924, 925 and 926, which abut Lot 805 on its 
easterly end. The defendants desired to purchase j 
66 from plaintiff, William Henry Hawkins, the west-j 
erly section of Lot 927, extending for a depth of 1201 
feet, and employed one H. Clifford Bangs, real estate | 
broker, to negotiate with said plaintiff for sale of said land, j 

5. Said H. Clifford Bangs represented to said plaintiff j 
that such sale would necessarily be contingent upon the j 
right of way, mentioned in paragraph 4 above, being 
shifted south to the southerly line of the land proposed to j 
be purchased, and connecting right of way to the old right 
of way. 

6. Accordingly, a contract was entered into by the said 
plaintiff and the defendants, which contract was drawn by; 
said H. Clifford Bangs, to cover sale of said portion of! 
Lot 927 to the plaintiffs, and the said contract contained a 
provision as follows: 

i 

“Provided, however, that this contract, is subject to and 
contingent upon the ability of the American Linen Service, 
its successors or assigns, to arrange for a private alley 
over and across the within described property to serve thej 
rear of Lots 924, 925, 926 and the remaining portion of 
Lot 927, all in Square 2877, the same being intended to 
replace and permit the closing of the present alley now in 
use across Lot No. 805, Square 2877, for the benefit of said 
Lots Nos. 924, 925, 926 and 927.” j 

7. The defendants sent said plaintiff to their lawyer, 
Jack Politz, for the purpose of effecting change in right 
of way, and said plaintiff paid to said Politz the fee re^ 
quested to secure from Mr. Politz all of the legal services 
necessary to adequately effect the carrying out of the pro-; 
visions of the contract of sale, and thereafter said attorney 
did file, in association with Jacob Halper, Civil Action No. 
16,656, in which the defendants and the said plaintiff werq 
named as parties plaintiff, and which resulted in a judg 1 
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ment entered in this Court on April 26, 1944, wherein this 
Court permitted the above-mentioned right of way to be 
shifted southward as requested. 

8. H. Clifford Bangs, representing the defendants here¬ 
in, ordered title from Columbia Title Insurance Company, 

but failed to deliver to said title company copy of 
67 said contract of sale above mentioned, and after the 
entry of the above judgment, ordered deed to be 
drawn, and accordingly the Columbia Title Insurance Com¬ 
pany drafted a deed from the plaintiffs to the defendants, 
which deed made no mention of reservation by the plain¬ 
tiffs of rights in the right of way as established by said 
judgment. The plaintiffs executed said deed, dated Sep¬ 
tember 8, 1944, and it was duly recorded in Liber 8019 at 
folio 257 in the Records in the Office of the Recorder of 
Deeds, on October 2, 1944. 

9. Plaintiff William Henry Hawkins did not become 
aware of his failure to reserve said right of way until May, 
1946, and thereupon he negotiated with the defendants and 
demanded that he be granted the right of way specified in 
the contract of sale, and the defendants have refused, and 
do refuse, to grant him said right of way, or to correct 
the deed, but do offer to him a right of way contingent to 
be divested upon the happening of certain eventualities. 

10. The said deed, recorded October 2, 1944, does not 
carry into effect the intent of the parties as set forth in the 
contract of sale, the error is mutual to all parties, and was 
committed at the instance of the defendants. 

Wherefore, plaintiffs pray: 

1. That the deed from the plaintiffs to the defendants, 
their heirs and assigns, recorded October 2, 1944, in Liber 
8019 at folio 257, be reformed to reserve to the plaintiffs 
a right of way from the remaining portion of Lot 927 in 
Square 2877 over the same right of way established in this 
Court in Civil Action 16,656. 
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2. In the alternative, that the defendants be required to 
grant by deed of conveyance the said right of way to the 
defendants, their heirs and assigns. 

3. For such other and further relief as to the 

68 Court may seem proper. 

/s/ Samuel W. McCart, 

/s/ Claude L. Dawson, 

Attorneys for Plaintiffs. 

• • • # • • • • • • I 

69 Filed Aug 6 1946 j 

Ans wer to Complaint 

I 

First Defense 

The defendant denies that the matter in controversy ex- j 
ceeds, exclusive of interest and cost, the sum of Three; 
Thousand ($3,000.00) Dollars. 

Second Defense 

The complaint fails to state a cause of action upon which 
relief may be granted by this court. 

I 

Third Defense 

i 

1. The defendants were told by the plaintiff, William 

Henry Hawkins, that his wife, Dorothy Elizabeth Hawkins, 
is a non-resident of the District of Columbia, namely, a 
resident of the State of New York, otherwise and answer-j 
ing paragraphs 1 to 6 of the complaint the same is ad-j 
mitted. j 

2. Paragraph 7 allegations are denied as stated but an¬ 
swer thereto will be found in Fourth Defense. 

3. Paragraph 8 allegations are denied in the manner 
alleged but if the contract had been delivered it would have 
conferred no such rights as plaintiffs claim herein. 

4. Paragraph 9 is denied and further the contract does 

not specify any right of way to be granted to these plain¬ 
tiffs. I 
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5. Paragraph 10—these allegations state a conclusion of 
law which the defendants need not answer. 

6. Defendants deny each and every allegation contained 
in said complaint not expressly admitted herein. 

70 Fourth Defense 

Heretofore, to wit, on June 17th, 1941 the defendants 
were owners of lots 806,1022, 1021 and 805 in Square 2877; 
that lot 805 was subject to a right of way for the benefit 
of owners of lots 924, 925 and 926 in square 2877, of the 
south strip 8 feet wide by 100 feet long. The deed estab¬ 
lishing the right of way provided that it should be effective 
until some other way was established. The defendants de¬ 
siring to transfer the right of way from lot 805 to adjoining 
lot on the south, namely west half of lot 927 (remaining 
portion of lot 927), which was then owned by the plaintiffs, 
offered to purchase the south half of lot 927 for the pur¬ 
pose aforesaid, but it was agreed that the plaintiffs should 
file the necessary court proceedings for the transfer of the 
right of way from lot 805 to the west half of lot 927 that 
is the remaining portion of lot 927 in square 2877. Ac¬ 
cordingly the plaintiffs employed Jack Politz, Attorney for 
this purpose. It was not contemplated, nor was it agreed 
that the new right of way should be for the use and benefit 
of any lots whatsoever except lots 924, 925 and 926 and 
the west half of lot 927, that is, the remaining portion of 
lot 927, which was to be acquired by the plaintiffs pursuant 
to the employment of the attorney aforesaid, the necessary 
proceedings were prosecuted in the action known as civil 
action #16,656 which resulted ultimately in a final judg¬ 
ment establishing the new right of way over the west half 
of lot 927 for the use and benefit of lots 924, 925, 926 and 
the west half portion of lot 927 purchased by the defen¬ 
dants herein, and the relinquishment by the owners of lots 
924, 925 and 926 of the former right of way of lot 805. This 
judgment was in accordance with the contract of employ¬ 
ment by the attorney for the plaintiffs and in accordance 
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with the agreement between the plaintiffs and defendants 
for the sale by the former and the purchase by the latter 
of the remaining portion of lot 927 in square 2877. 

Wherefore the premises considered the defendants 
71 request dismissal with costs. 

/s/ Jack Politz, 

Attorney for Defendants. 

* • • • • • • • * • ! 

I 

| 

75 Piled Oct 2 1946 

i 

Motion to Substitute Parties 

I 

Comes now, Clyde M. Moody, by her Attorney, Curtis P. 
Mitchell, and moves this Honorable Court to substitute the 
petitioner as party plaintiff in the above numbered cause, 
in lieu of, the parties now set forth therein as parties plain¬ 
tiff and as reason therefor states as follows.: 

1. That at the time of the institution of the subject pro¬ 

ceedings, the real parties in interest as far as petitioner 
knows were: William Henry Hawkins and Dorothy Eliza¬ 
beth Hawkins, his wife. ■ | 

2. That subsequent to the initiation of the proceeding 
your petitioner purchased and was assigned all the right, j 
title and interest of the parties aforesaid in and to the ease- j 
ment which is the subject matter of the “Complaint to re¬ 
form deed” in the above numbered cause. 

3. That by virtue of the said assignment and sale your! 
petitioner is now the real party in interest and is, there-1 
fore, entitled to pursue this action in her own right and in 
her own name. 

« 

4. And for such other and further reason as will be urged 
upon the hearing of this Motion. 

! 

/s/ Curtis P. Mitchell, 

Attorney for Plaintiff. 

| 

*#•••♦••* *! 

i 
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77 Filed Dec 3 1946 

Motion to Strike Answer and Grant Default Judgment 

Comes now the plaintiffs, by their attorney, and move 
the Court to strike the answer filed, herein and as reason 
therefor say that the answer violates Rule 11 of the Rules 
of Civil Procedure for the District Courts of the United 
States. 

/s/ Ctjetis P. Mitchell, 

Attorney for Plaintiffs. 

79 Filed Mar 111948 

The Court’s Findings of Facts and Conclusions of Law 

This cause having come on for hearing and trial on Tues¬ 
day, January 6, 1948, and having been further heard on 
the 16th day of January, 1948, before the undersigned, an 
Associate Justice of the District Court of the United States 
for the District of Columbia, the Plaintiffs being repre¬ 
sented by Curtis P. Mitchell, Esq., and the Defendants 
being represented by Mark P. Friedlander and Jack Politz, 
and evidence having been fully adduced, the cause of action 
being one in which the Plaintiffs seek to establish the right 
of easement over certain lands of the Defendants, the Court 
makes the following findings of 

FACTS 

First: In 1892 a deed granted an easement for the bene¬ 
fit of Lots 924, 925 and 926 in Square 2877 across and over 
Lot 805 in Square 2877, all of said lots being in the District 
of Columbia. 

Second: The Defendants herein entered into a written 
contract on June 17, 1941 by which they were to acquire 
the west 120 feet of Lot 927 in Square 2877, from 

80 Plaintiff, Hawkins. At that time and all times prior 
thereto the said Hawkins had no interest in and was 
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i 

not the owner of said Lots 924, 925 and 926, but was the \ 
owner of Lot 927. 

Third: In prior litigation, Civil Action No. 16656, the ; 
Plaintiff, Hawkins, and the Defendants, Fradldn and j 
Singer, brought a joint suit against the owners of Lots j 
924, 925 and 926 of Square 2877, in the District of Colum- j 
bia, to change the location of the alley or easement and j 
have it run across Lot 927 instead of across Lot 805. In j 
said proceedings the Plaintiffs therein, Hawkins, Fradkin j 
and Singer, were represented by Jacob Halper and Jack 
Politz, attorneys. 

Fourth: A final judgment was entered in said cause* : 
permitting the existing easements over Lot 805 for the i 
benefit of Lots 924, 925 and 926 to be removed and changed 
so that said easements would run over a portion of Lot 927. 

Fifth: Settlement on the contract of June 17, 1941 was 
made at a title company on the 8th day of September, 1944, j 
and on that date the said Plaintiff, Hawkins, transferred : 
to the Defendants, Singer and Fradkin, the west 120 feet j 
of Lot 927, which included all of the easement claimed by j 
the Plaintiffs. Said deed given on said date described the 
property and conveyed the same with “the improvements, 
easements and appurtenances thereto belonging”. 

Sixth: Said Hawkins never at any time reserved the j 
right of an easement across the property he conveyed. 

Seventh: The Plaintiff, Hawkins, at no time was sub- j 
jected to any fraud or misrepresentation on the part of ! 
Fradkin and Singer, nor was Hawkins subjected to any j 
fraud or misrepresentation on the part of the attorneys | 
representing him in Civil Action No. 16656. The Court ex- j 
presslv finds no evidence of any fraud or misrepresentation, j 

The Court makes the following j 

i 

81 CONCLUSIONS OF LAW j 

First: That the Plaintiffs have failed to establish any 
facts upon which they would be entitled to any relief. 


I 

! 

i 


i 
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Second: That the Defendants are entitled to a judgment 
dismissing the complaint filed herein. 

Jennings Bailey, 

Justice. 

• ••••••••• 

82 Filed Mar 11 1948 

Final Judgment 

This cause came on to be heard on the 6th day of Janu¬ 
ary, 1948, and was further heard on the 16th day of Janu¬ 
ary, 1948, and thereafter was further considered by the 
Court on briefs submitted and thereupon, upon considera¬ 
tion thereof, 

It is by the Court this 11th day of March, 1948, 

Adjudged and Decreed, as follows: 

That the complaint filed herein to establish an easement 
over a portion of Lot 927 in Square 2877 for the benefit of 
the Plaintiffs herein be and the same is hereby dismissed. 

Jennings Bailey, 

Justice. 

• •••••••#« 

87 Filed Apr 22 1948 

Motion to Set Aside Findings of Fact and Conclusions of 
Law or in the Alternative to Amend Same 

Comes now the plaintiff by her attorney and moves this 
Honorable Court to set aside the findings of fact and con¬ 
clusions of law heretofore entered or in the alternative to 
grant leave to amend same and as reasons therefor states 
the following: 

1. That the findings of fact and conclusions of law here¬ 
tofore entered failed to adequately set forth the issues per¬ 
tinent to the contract between the plaintiff’s predecessor in 
title and the defendant herein. 

2. That the plaintiff contemplates appeal and it is, there¬ 
fore, material that the issues in reference to the aforemen- 


I 
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tioned contract be properly set forth in the findings of fact 
and conclusions of law for consideration by the Appellate 
Court. 

3. That this matter was called to the attention of the 
Court orally approximately two (2) weeks ago in the ab¬ 
sence of counsel for the defendant and pursuant to the 
suggestion of the Court this motion is filed 

4. The motion was not filed heretofore because counsel j 
for the plaintiff has been ill and unable to properly attend ! 
legal matters. 

5. For such other and further reasons as may be urged 
upon this Honorable Court upon the hearing of this motion. 

Cubtis P. Mitchell. 

• ••••••••• 

8S Filed May 5 1948 j 

Order Overruling Motion to Set Aside Findings of Fact j 
and Conclusions of Law, or, in the Alternative, to j 
Amend the Same 

i 

Upon consideration of motion of Plaintiff to set aside 
findings of fact and conclusions of law, or, in the alterna¬ 
tive, to amend the same, and in further consideration of 
points in opposition thereto. 

It is by the Court, this 5th day of May, 1948, 

Ordered, That the said motion be and the same is hereby 
overruled. 

Jennings Bailey, 

Justice. 

# » • * • • # • * • | 

I 

89 Filed May 11 1948 j 

i 

Notice of Appeal 

Notice is hereby given this 11th day of May, 1948, that 
William Henry Hawkins, Dorothy Elizabeth Hawkins and 
Clyde M. Moody, plaintiffs, hereby appeals to the United I 
States Court of Appeals for the District of Columbia from j 

i 

] 

i 
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the judgment of this Court entered on the 11th day of 
March, 1948, in favor of defendants, against said plaintiffs, 
William Henry Hawkins, Dorothy Elizabeth Hawkins and 
Clyde M. Moody. 

/s/ Curtis P. Mitchell, 

Attorney for Plaintiffs. 

• ••••••••• 

96 Order Authorizing Use of Original Exhibits in 

Connection With Appeal 

Upon consideration of the plaintiff’s Motion herein to use 
on appeal such of the original exhibits as are filed herein, 
it is by the (jourt this 15th day of October, 1948, 

Ordered, That leave is hereby given to use such of the 
original exhibits filed herein in connection with appeal as 
may be designated by the parties hereto. 

/s/ R. B. Keech, 

Judge. 

Consent: 

Mark P. Friedlander, 

Attorney for Defendants. 

• ••••••••• 

n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

1 Washington, D. C. 

Tuesday, January 6, 1948. 

«••••••••• 

5 Mr. Mitchell: Now, the contention of the plaintiff 

is that by virtue of contract entered into between 
William Henry Hawkins and the American Linen Service— 
that is, through Mr. Fradkin and Mr. Singer—allowed for 
an easement for the remaining portion of 927 which he then 
owned, and which has now been sold to my client, Mrs. 
Moody. 

• ••••••••* 
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6 Mrs. Moody, by virtue of contract between herself 
and William H. Hawkins, and by virtue of her suc¬ 
cession as the owner of the remaining portion of lot 927, 
that she is therefore entitled to the relief that is being 
sought and the consideration of a contract that Your 
Honor has before you, and also on the premise, if Your 
Honor please, that in the previous or prior proceeding it 
was through inadvertence or error that there was a failure 
to mention the easement as affecting the remaining portion 
of lot 927. 

• ••••••••• 

7 Mr. Mitchell: That is, if Your Honor please, that 
it is a piece of business property. It is commercial 

property, and the only means of ingress and egress to the 
rear of this property—there is none if this situation is al¬ 
lowed to pertain. There will be no way of ingress and 
egress. 

The Court: Now, what property does your client own 
now? 

Mr. Mitchell: The remaining portion, if Your Honor 
please, of lot 927. 

• ••••••«•• 

Mr. Friedlander: The defendant’s position is, first of 
all, that there never was an easement arising either by 
grant or prescription to 927. 927 originally ran from one 
street to the other, unimproved to the rear. 

8 Secondly, the contract was drawn inadvertently 
presuming the existence of an easement which didn’t 

exist, and there was a decision of this Court after the con¬ 
tract which clearly set up the rights of the party. There 
was a grant given from Hawkins to the defendants and, 
of course, the law is, as I am prepared to show Your Honor, 
that the grant must be strictly constructed against him, 
especially easements. There isn’t a word in any of the 
deeds to create such an easement. We deny therefore there 
was any inadvertence or admission in either the contract, 
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the deed, or in the decision of this Court, and we don’t 
think that the contract relied upon either makes out a case, 
nor is this present plaintiff Moody entitled to rely upon 
that contract because that contract has been executed and 
completed- And Hawkins, unless he still is in the case and 
seeks relief on his own behalf, would not be entitled to turn 
over this contract to someone else. 

• ••••••••• 

The Court: All his rights would pass to the assignee. 
The Court: I would be inclined to think offhand that a 
transfer of the land would transfer any rights he had to 
any easement. I am inclined to take that view. 

• •••••*••• 

9 Clara Johnson Moody, the plaintiff, • • • 

• ••••••••• 

Direct Examination 
By Mr. Mitchell: 

»•*••••••• 

Q. And I will ask you, Mrs. Moody, are you the owner 
of premises commonly known, or, that is known for deed 
purposes, as lot 927 ? A. Yes. 

Q. And from w T hom did you purchase that prop- 

10 erty? A. William H. Hawkins. 

Q. I show you this instrument. Can you tell the Court 

what that is ? A. This is the deed to the property that Mr. 
Hawkins gave me. 

• ••••••••• 

14 Jack Politz 

• ••••••••• 

Direct Examination 
By Mr. Mitchell: 

• ••••••••• 
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Q. And I will ask you, Mr. Politz, did you have occasion 
to be interested in a contract agreement between Mr. Haw- 
kins and Mr. Fradkin of the American Linen Service? A. 

I bad nothing to do with the contract except the filing of 
the suit. 

Q. Did you have occasion to consider that contract with j 
Mr. Hawkins and Mr. Fradkin or Mr. Singer? A. 

15 I did only with reference to one thing. 

Q. You have seen it before? A. Yes. Only with 
reference to one thing. 

Q. And you did discuss it with them; is that right? A. 
One thing only. 

• • • * • • • • • # 

! 

Q. Did there come a time, sir, that you represented Mr. j 
Hawkins and Mr. Fradkin and Mr. Singer? A. Yes. 

• • • • • • • * • « 

Q. You also represented Mr. Fradkin and Mr. Singer. 

Is that correct? A. That is correct, sir. 

Q. And you were retained, you say, by Mr. Hawkins? 

A. Only by Mr. Hawkins. 

Q. You were not retained by Mr. Fradkin or Mr. Singer? 

A. Not in this case, no sir. ! 

Q. But you did represent them? A. I did, sir. 

Q. Now, were you on an annual retainer? A. I am j 

16 on an annual retainer with the American Linen Ser¬ 
vice Company. 

Q. And that is owned by Mr. Fradkin and Mr. Singer, 
is it not? 

i 

A. Yes, sir. 

| 

Q. And you were on an annual retainer by them; is that 
correct? A. Yes, sir. 


i 

i 
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Q. Now, did von prepare, sir, the order that was signed 
in the former proceeding? A. Mr. Halper prepared it. 
Jacob N. Halper, who was associated with me in this case. 

• ••••••••• 

18 Q. At the time of the proceeding, sir, you were on 
an annual retainer with the American Linen Service. 

Is that correct? A. That is correct. 

Q. Subsequently, sir, in the institution of a suit of Wil¬ 
liam Henry Hawkins against Fradkin and Singer you pre¬ 
viously represented Mr. Fradkin and Singer in this pro¬ 
ceeding, did you not? A. I will have to answer it, but I will 
have to he permitted to qualify my answer. 
«••••••••• 

The Witness: Mr. Fradkin and Singer came to me for 
the purpose of having them released from this contract. 

By Mr. Mitchell: 

Q. Did you represent them in the case at bar or didn’t 
you? 

• ••••••••• 

The Witness: Oh, yes, at first I did, yes, sir. Then I 
had to ask permission of the Court to withdraw from the 
proceedings because I was becoming a party involved and 
necessarily to be a witness I asked the Court to per- 

19 mit me to withdraw. 

By Mr. Mitchell: 

Q. You were aware at that time that you had represented 
Mr. Hawkins with reference to the matter, were you not? 
A. Yes. 

.. 

Q. Did you or did you not have relations between Mr. 
Hawkins, Mr. Fradkin, and Mr. Singer in reference to the 
matter of obtaining the easement? A. No, sir; none at all. 
Never discussed it from any standpoint whatsoever, sir. 
There was only one point that I was retained by Mr. Haw- 



kins for, and that was the question of the 8-foot alleyway j 
change. Nothing else. 

The Court: Go ahead. With what? 

The Witness: Only with reference to the change of the 
8-foot alley from where it was at the time to a southerly 
direction where it was to be moved. 

j 

• • * • • • • • * * 

I 

20 Glen M. Vickrey 

* * • • * * • * * *1 

Direct Examination 

By Mr. Mitchell: 

• * * * • • • * * • | 

Q. What is your occupation? A. Real estate. 

Q. I will ask you sir, with reference to the subject case, 
did you have occasion to prepare a contract for Mr. Joseph 
I. Fradkin, Mr. Benny Singer, and Mr. William Henry 
Hawkins? A. In 1941? 

Q. Yes, sir. A. Yes, sir. 

• * • • # • • * • • 

Q. I will hand you this, sir, and ask you if this is the j 
contract ? A. That is it. 

i 

21 Q. Is that the contract, sir, that you prepared? 
A. Yes, sir. 

7 i 

Q. Now, was that contract prepared in accordance with 

the directions that had been given to you? A. It was. 

Thev both signed it. 

* 

Q. And they both signed it, sir, in your presence? A. Yes. 
Cross Examination 

i 

By Mr. Friedlander: 

Q. You spoke of directions. Do you recall from whom j 
you received your directions? A. No. 

Q. You don’t remember that? A. No. That is difficult, j 
back that far. 
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Q. Do you recall whether or not the title had been 
searched at the time you drew the contract, or was the title 
searched after you drew the contract ? A. Oh, it was some 
time subsequently after the contract was prepared. 

Q. So you were not aware at the time you drew the con¬ 
tract of any existing easements? A. No. 

• ••••••••• 

22 This is Plaintiff’s No. 1 and is a contract which I 
understood you prepared. A. That is right, I did. 

Q. I refer to the typewritten part which I presume was 
either typed by you or by your direction. A. That is right, 
it was. 

• ••••••••• 

A. I can’t tell. I see now what you mean. You are re¬ 
ferring probably to that private alley or areaway of 8 feet 
which we knew did come in back there. Where I got the in¬ 
formation at the time I do not know. It has been so far 
back. 

• •• • • • • • • * • 

23 Q. Were you present at the time of the settlement 
at the title company? A. I was. 

• ••••••••• 

Guy Tinner 

• ••••••••• 

Direct Examination 
By Mr. Mitchell: 

Q. What is your occupation, sir? A. Real estate broker. 
Q. How long have you been so ? A. Twenty-five years or 
more. 

Q. I will ask you, sir, do you know Mr. William 

24 Hawkins? A. Yes, I do. 

Q. Did you have occasion to prepare a contract of 
sale for the premises at Georgia Avenue? A. I did. 
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The Court: Is that the sale from Hawkins to the plain¬ 
tiff? | 

Mr. Mitchell: Yes, sir. 

By Mr. Mitchell: j 

Q. I will ask you, sir, if you recognize this? A. Yes, I do. j 
Q. Would you kindly tell the Court, reading from this 
contract, what that portion is there (indicating)? A. It 
gives the premises number, 2228 to 2234 Georgia Avenue, 
Northwest. “Approximately 36.28 feet on Georgia Ave- j 
nue by 101.04 deep, deep to an alley that leads to Eighth ; 
Street.” j 

Q. Was that contract signed by both these parties in your j 
presence, sir? A. It was signed by Mr. Hawkins and Mrs. i 
Moody in iny presence. j 

Mr. Friedlander: We move to strike the evidence inso- j 
far as it should affect the defendants because they were not j 
parties to the contract they were not present at the time 
and had nothing to do with it. 

25 The Court: It is merely showing the act which j 
signifies of whatever rights Hawkins had, and for j 
that reason it is competent. 

Unless Hawkins has some right, why, of course, the whole j 
case goes out. j 

• # • * • • • • • • j 

Q. What is the nature of the premises? What type of; 
property is it? A. It is a second commercial property oc-j 
cupied by a tailor shop, cleaning and pressing establishment 
and a florist. And at the time I looked at it, above, it was 
used for a rooming house. And in the rear they had a 
welder there who was using this place for business. 

• •••••••• •; 

27 Mr. Tinner, did you see an alley in the rear? A. 

I saw one alley in the rear. 

Q. That wasn’t at the location that Mr.— A. That wa^ 
the alley that we were told was there. 


i 

i 


i 
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Q. You saw an alley which wasn’t in the location which 
Mr. Hawkins said the new alley was going to be inf A. 
That is right. 

»••••#***• 

28 The Court: It seems to me your whole case, if 
you have any, depends upon this: 

“Got to be subject to and contingent to the ability of the 
American Linen Service Company, its successor or assign, 
to arrange for a property or alley— 

I can’t see that that gives any right to these defendants. 
Mr. Mitchell: These defendants are the American 
Linen Service, Your Honor. 

Fradkin and Singer, they were the signers of that con¬ 
tract, which specifically has the provision in there, lots 924, 
925,926, and 927. 

The Court: Well, wouldn’t it remedy it to rescind the 
contract? 

Mr. Mitchell: Beg your pardon? 

The Court: Wasn’t the remedy of rescission the proper 
remedy? 

Mr. Mitchell: No, Your Honor, because there has been 
a consummation. 

The Court: It was made contingent upon something to 
be done in the future. 

Mr. Mitchell: That has been accomplished. Your 

29 Honor. If Your Honor recalls the former proceed¬ 
ing by -which this Court ordered that it be done, that 

has been done. The contract, as far as that angle of it is 
concerned, has been completed. 

The Court: If it has been completed, what right is there 
against the defendant? 

Mr. Mitchell: The rights against the defendant, if Your 
Honor please, arise in the failure of the defendant to pro¬ 
vide the easement, that is, to grant by deed the easement 
to the plaintiff in and through that former portion of lot 
927. 

The Court: I thought you said that this condition had 
been complied with? 
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Mr. Mitchell: They have granted an easement to lots j 
924, 925, and 926. 

Mr. Friedlander: There is no evidence of that. As a j 
matter of fact, it existed before by grant. The deed didn’t j 
provide for that. It existed before. The easement never I 
existed on 927. It couldn’t have. 

Mr. Mitchell: The provisions for easement are provided 
for in that contract. 

The Court: Now, is the right-of-way declared by that 
former case the pink part of this plat? 

Mr. Friedlander: The pink one, yes. 

The Court: And that is a part of lot 927 ? 

30 Mr. Mitchell: Yes, Your Honor. 

1 \ 
Mr. Friedlander: It takes up the edge of the 

former part of 927 of the purchase and the rear part. 

That was the part that was bought from Mr. Hawkins. 

The Court: Does the plaintiff’s property run up to this 
point here (indicating)? 

Mr. Friedlander: Yes, Your Honor. 

The Court: And your theory is that the plaintiff had no 
right to use it? 

Mr. Friedlander: They could use it. But what they j 
claim is that they had a right of easement by either deed or j 
prescription. They don’t have either and the evidence 
shows they haven’t either. 

Now, we are not required to give them a grant to use j 
something. We are not objecting to them using it as estab¬ 
lished. 

i 

The Court: This new alley was taken from a part of lot 
927, wasn’t it? 

Mr. Friedlander: Which was purchased from Hawkins 
by the defendants. They bought it. 

The Court: When Hawkins owned it, a part of the prop¬ 
erty 927 was taken for this new alley? 

Mr. Friedlander: When Hawkins owned, he owned the 
whole 927, the whole strip, from one street to the alley. 

Then when he sold, he sold the part that includes 

31 that pink line. None of this is Hawkins’ or was 
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Hawkins’. It was purchased from Hawkins and paid 
for by the defendants. 

The Court: It seems to me the plaintiffs are entitled to a 
declaratory judgment. They would have a right to use 
that. 

Mr. Friedlander: I didn’t hear you. 

The Court: It seems to me the plaintiff has a right to a 
declaratory judgment of a right to use that. 


Mr. Friedlander: 

32 What creates a necessity? 

The only thing Your Honor has is a contract which 
was signed by one of the parties— 

The Court: In which both of them assume there was 
that provision. 

Mr. Friedlander: The only thing that Your Honor prob¬ 
ably has in mind is whatever rights were created by this 
instrument, dated June 17, 1941, which was a contract and 
which was made prior to the decision of the Court and prior 
to the settlement of the title company— 

33 The Court: And that makes it very likely that it 
was overlooked. 

When they took part of lot 927 and neglected to state that 
the rest of lot 927 had the right to use that, it seems to me— 
Mr. Friedlander: I don’t think they did that, and this 
is the difficulty, and I think I see it now: When the deed was 
granted, the deed said nothing about the right of ease¬ 
ments in lots 924, 925 and— 

The Court: What deed are you referring to? 

Mr. Friedlander: The deed from Hawkins to Fradkin. 
Whatever existed still existed. 

The Court: If you will notice that deed, it says— 

Mr. Friedlander: This is the deed from Hawkins to 
Mc-ody. 

The Court: That is what I thought you were referring 
to. 
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Mr. Friedlander: No, I am talking about the deed from 
Hawkins to Fradkin. In other words, Fradkin and Singer 
purchased from Hawkins this property, part of which be¬ 
came the alleyway. They bought it from Hawkins, the same 
plaintiff. When they bought it they obtained title— 

The Court: When is their deed? 

Mr. Friedlander: The deed I am referring to now is 

the original deed which resulted from this contract. 

• ••••••••• 

34 The Court: Both parties evidently thought they 
did have a right. 

Both parties apparently at that time thought that 927 | 

did have a right to use that alley. j 

• • • • • • • • • • 

Mr. Friedlander: 

i 

35 Well, the contract didn’t give him anything more. 
At least, it didn’t intend to give him anything more | 

than he claimed already. 

The Court: Well, it couldn’t, of course, but the question j 
is did he not have a right to insist upon the defendant giv¬ 
ing him that right-of-way? 

• •••••#••• 

I 

Mr. Friedlander: He didn’t insist upon it. 

The Court: Well, I am afraid I disagree with you on 
that. 

Mr. Friedlander: I would like to put on the de- ; 

36 fendant’s testimony. 

The Court: Very well. 

• ••••••••• 

j 

Jack Politz 

Direct Examination j 

j 

By Mr. Friedlander: 

Q. You acted as counsel in the case in which Mr. Hawkins, j 
Fradkin and Singer brought suit to change the location of I 
the alleyway? A. Yes, sir. 
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Q. And in the course of that suit Mr. Halper, who is asso¬ 
ciated with you, I think he conducted the trial, did he? A. 
Yes, sir. 

The Court: I think Mr. Halper tried the case. 

The Witness: That is correct. Your Honor. 

By Mr. Friedlander: 

Q. During this case did you have occasion to talk to 

Hawkins from time to time? A. I did. 

• ••••••••• 

37 Q. I show you a letter and ask you to identify the 
signature. A. That is Mr. Hawkins’ signature. 

Q. And do you know what occasioned the writing of that 
letter? 

The Witness: I remember that paper. 

Q. Do you remember the occasion of that letter? A. 
Yes. That letter was written in my office by my sec- 

38 retary. 

Q. You mean typed? A. Yes. 

Q. And signed by Hawkins? A. Yes, that was typewrit¬ 
ten in my office. 

Q. Now, the American Linen Service Company, is that 
a corporation or a partnership? A. No, that is a partner¬ 
ship. 

Mr. Friedlander: We offer it in evidence as Defen¬ 
dant’s No. 1. 

Mr. Mitchell: I object to it. 

• ••••••••• 

39 The Court: I overrule the objection. 

• ••••••••• 

Q. This letter, which provides for the purchase of addi¬ 
tional feet, if necessary, do you recall whether or not it 
became necessary to purchase that additional feet. A. 
Yes. 
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Q. Was Mr. Hawkins at the title company at the 

40 time the case was settled? A. Yes, sir, he certainly 
was. 

Q. Were you present? A. Yes, sir, I was, too. 

Q. And were the deeds executed in his presence? A. 

Most carefully. He executed them himself. 

• ##***••*• 

Q. I mean, did he talk about the deeds? A. He said he 
had purchased property time and again, and he knew how 
to read deeds. 

Q. And he read the deeds in your presence? A. He did. 
We all sat around at the table. 

Q. Who was present at the title company at the time of 
settlement? A. To the best of my recollection, Mr. Frad- 
kin, Mr. Singer, I believe, and myself. 

Q. Who represented the title company? A. I believe Mr. 
England. 

41 Q. Was that the Columbia Title Company? A. 
Columbia Title Company, 503 E Street, Northwest. 

Q. And at that time papers were prepared by whom? A. 
What papers are you referring to? 

Q. The deed. A. By the title company. 

Q. There was a deed of trust? A. Yes, sir. 

Q. And they were all prepared by the title company? A. 
The title company prepared all deeds. 

Q. And they were all presented to this group at that 
time? A. Yes, sir, for signatures and for payment of 
monies. 

Q. Do you remember when you went to the title com¬ 
pany? A. The title company wouldn’t settle it until the 
question of the alleyway could be changed. That was held 
up for approximately three years. 

The Court: Strike out that answer. 

42 Q. You had nothing to do whatever with the mak¬ 
ing of the contract which has been marked Plain¬ 
tiff No. 1 between the American Linen Service and Mr. 
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Hawkins, have you? A. No, sir, nothing at all to do with 
it, sir. 

Q. Was this contract at the title company at the time of 
settlement? A. Yes, sir. 

Q. And did Mr. England have a copy of it, to your knowl¬ 
edge? A. Yes, sir. 

«••••••••• 

43 Q. Did Mr. Hawkins make any demand on you 
or through you for the right-of-way on this prop¬ 
erty? A. He called me one day. 

Q. Now, can you fix the time in relation to the closing of 
the settlement at the Columbia Title Company? A. Years 
-afterwards. 

Q. I show you a paper and ask you from whom you 
obtained that? If you remember. 

The Witness: Yes, I remember this. 

*••••••••• 

Q. From whom did you get it? A. Mr. Hawkins. 

Q. Tell us how he happened to give it to you or the cir¬ 
cumstances. 

• ••••••••• 

Mr. Friedlander: According to this paper, which 

44 I will show to counsel, the paper was obviously 
drawn by the Columbia Title Company and dated 

1946, which I think would be some two years at least after 
the Court’s decree. 

• ••••••••• 

A. Mr. Hawkins kept calling me and Mr. Halper because 
Mr. Halper kept calling me to get in touch with Mr. Haw¬ 
kins with reference to the decree to be signed by Justice 
Bailey. And then when it was signed, why, I communi¬ 
cated with Mr. Hawkins and told him that His Honor, 
Judge Bailey, had signed the order as the Judge stated 
he would sign it when properly prepared and presented to 
him. 

Q. During this period was there ever any demand upon 
you or through you by Hawkins for right of way? A. The 
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answer is “yes.” There came a time when Mr. Hawkins 
came to my office and presented that paper to me 

45 stating that he had sold his property and that he 
wanted me to demand my clients, American Linen, 

to sign that deed of a right-of-way. I told him I couldn’t 
do it. 

• *•**••*** 

The Witness: That was in 1946. 

********** 

Q. And you are certain that prior to that time there 
had been no demand or request by you from Hawkins or 

anybody? A. I never heard from Mr. Hawkins, sir. 

• ••••••#•• 

Cross Examination 
By Mr. Mitchell: 

Q. Mr. Politz, as a matter of fact you knew that Mr. 
Hawkins thought all the while he had an easement in there, 
didn’t you? A. No, sir. 

#•••#»**** 

46 Q. As a matter of fact, you also know, do you not, 
that Mr. Hawkins stated to you that he didn’t learn 

that he didn’t have a right-of-way or easement there until 
he had the title searched. Didn’t he tell you that? A. He 
never said that to me. 

Q. Do you deny that he said that to you? A. I absolutely 
do, sir. 

Q. Now, at the time he called you in reference to the mat¬ 
ter of obtaining the release ordered or grant by your clients, 
he accused you then of double-crossing him, did he not? 
A. He never made such a statement. 

Q. And you deny that he said that? A. I certainly do. 

##*•**•*•* 

Q. You did examine that contract that was signed by 
Mr. Hawkins and Mr. Fradkin, did you not? A. I was not 
interested in the contract. 
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The Court: Answer the question. 

The Witness: Not particularly. 

47 By Mr. Mitchell: 

Q. You did examine it, though, didn’t you? A. Only the 
latter part of it. I did read it, but the latter part was the 
only part that I was consulted and retained to represent Mr. 
Hawkins on. 

Q. You were then on a retainer by the American Linen 
Service, were you not? A. That is correct, and Mr. Hawkins 
knew that. 

Q. And at that time you did not examine that contract? 
A. I did look it over, but the last part was the only part I 
was retained for. 

Redirect Examination 

By Mr. Friedlander: 

Q. Did you look it over before it was signed or after it 
was signed? A. It was after it was signed. No question 
about it. 

• ••••••••• 

48 Joseph L. Fradkin, the Defendant, * • • 

Direct Examination 

By Mr. Friedlander: 

Q. You are one of the defendants in this case, are you 
not ? A. That is right. 

Q. I show you Plaintiffs’ Exhibit No. 1 and ask you 
whether or not you signed it? A. Yes, that is my signature. 

Q. Do you recall the signing of that paper, that contract? 
Look at it and see. A. Well, my signature is on there. I 
know I signed it. That is about all I can say about it. 

Q. Do you recall who presented it to you for signature? 
A. I don’t recall exactly but I think it was through the real 
estate company. 

• ••••••••• 
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49 Q. At that time did you have any knowledge of the 
rights which had been created by certain prior 

deeds? A. Well, I knew there was an alleyway there and 
if we purchased this piece of property in question here, we 
would have to move this alleyway over to this new piece of 
property, is about all I knew on this alleyway. 

Q. You were not, yourself, a party to any deeds creating 
that alleyway? A. No. 

Q. It was prior to your time that that had been created? 
A. Yes. 

50 Cross Examination 

By Mr. Mitchell: 

Q. As long as you have had the premises there and since 
your purchase of that extra portion of 927, have you made 
any attempt to prevent the use of that alleyway? A. Have 
I made any attempt to do what? 

Q. Have you prevented the occupant of the premises 
owned by Mr. Hawkins, have you attempted to keep him 
from using it? A. This alleyway that is there now? 

Q. Yes. A. No, I have never prevented anybody from 
using it. 

51 The decree in that case, as I read it now, does not 
indicate this pink strip as public. 

Mr. Friedlander: No, not public alley. 

The Court: But provides the use of it for these three lots, 
’24, ’25 and ’26. 

Mr. Friedlander: That is right, sir. 

The Court: But Lot No. 927 would have fully as much use 
for it as the other lots. 

Mr. Friedlander: The judgment which was signed on the 
26th day of April, 1944, divested Mary T. Jones, Benjamin 
Jeweler, Anthony DeMarco, Michael DeMarco and Rose 
Fierravanti of all right, title and estate in and to the eight- 
foot alley extending over Lot 805 in Square 2877 as de- 
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scribed in the deed of Robert Proctor, et al, dated May 23, 
1892. 

Then, in the following paragraph: 

“The defendants, Mary T. Jones, Benjamin 

52 Jeweler, Anthony DeMarco, Michael DeMarco and 
Rose Fierravanti, their heirs and assigns, are hereby 

vested with a perpetual right of way over Lot 927 in 
Square 2877, for the use and benefit of Lots 924, 925 and 
926 in Square 2877 in the District of Columbia, with the 
same rights and privileges to pertain thereto, as was 
granted in the deed of Robert Proctor, et al, to J. Martin 
Proctor, dated May 23,1892, as aforesaid, said right of way 
to extend over that portion of the said Lot 927 as is indi¬ 
cated on the plat annexed to the complaint as plaintiff’s 
Exhibit A. 

The right of way over Lot 927 in Square 2877, as afore¬ 
said, shall be subject to the liens of all deeds of trust on any 
property affected by this judgment, in the same manner 
and to the same extent as the right of way over Lot 805 was 
heretofore subjected.” 

The Court: Well, would not the fee in that portion belong 
to the owner of Lot 927, subject to the easement? 

Mr. Friedlander: 927, the part that is now the easement, 
is the portion that was purchased and the deed of convey¬ 
ance was from Hawkins to Fradkin and Singer too, so that 
Hawkins was divested of all his rights in the property which 
he conveyed to Singer and Fradkin, and now he claims that 
he didn’t mean to do that. What he meant to do was to 
reserve the right of way. 

The Court: That is one reason I want to see that deed. 

• ••••••••• 

53 Mr. Mitchell: Would your Honor consider permit¬ 
ting me to submit some affidavits in reference to the 

matter of prescription? 

The Court: No. I could only take that on evidence; not 
affidavits. 

Mr. Mitchell: Would your Honor consider granting me 
that opportunity? 
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The Court: I cannot see anything that tends to show any 
prescriptive right of this right of way. In fact, and 

54 as a matter of fact it did not exist back when that 
suit was filed, that original suit. 

*••••••*** 

55 (At this point, the deed was handed to the Court.) 
Mr. Mitchell: I have no objections to this original 

deed. 

The Court: All right. Let that be offered in evidence. 
Mr. Friedlander: Mark it Defendant’s No. 3. 

• •*••• • # * • 

56 Washington, D. C. 

Friday, January 16, 1948. 

57 Mr. Friedlander: I take it counsel has abandoned 
trying to prove prescriptive right. 

Mr. Mitchell: That is right. 

Mr. Friedlander: Then that is out? 

Mr. Mitchell: Yes. 

Thereupon Guy Tinner was recalled as a witness for and 
on behalf of the Plaintiffs 

****•*•••* 

58 Direct Examination 

By Mr. Mitchell: 

Q. Mr. Tinner, I wish to ask you, sir, were you ever at 
any time present when a conversation was had between Mr. 
Politz and Mr. Hawkins in reference to the matter now? 
A. I was. 

Q. Would you fix the date. A. This was when the title 
was reported. 

Q. When the title was reported? A. Yes. 

• *•••••••• 

Mr. Friedlander: Which would be in 1946, I take 
it 
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Mr. Mitchell: Right. 

Mr. Friedlander: And this finding was in May, 1944. 

In view of that time of two years, I don’t think it is ad¬ 
missible, even if it were true. It certainly would not matter 
what was said two years ago when he was trying to make a 
deal. 


The Witness: When the title was reported there was 
nothing on the preliminary report showing that there was 
a right of way there, and I went to Mr. Hawkins with the 
report, preliminary report. 

• ••••••••• 

60 Q. In your presence, did Mr. Hawkins accuse Mr. 

Politz of not having protected his interest? A. He 
did. 

Q. Did he at that time tell Mr. Politz that he did not 
know that he had that right of way? A. He did. 


Cross Examination 

By Mr. Friedlander: 

Q. Was it a telephone conversation? A. Yes. 

Q. And you heard someone call somebody out? A. I 
heard him ask for Mr. Politz, and he asked for him. 

Q. How did you know it was Mr. Politz? A. Because he 
called his name and he came to the ’phone. 

Q. Who came to the ’phone? A. Mr. Politz. 

Q. You saw him come to the ’phone? A. He called his 
name when he was talking to him.. 

Q. Mr. Hawkins called someone on the ’phone? A. That 
is right. 

61 Q. In your presence in 1946? A. That is right. 

Q. And the person he talked to on the ’phone, you 
have said was Mr. Politz because he referred to him as 
Mr. Politz? A. That is right. 
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Q. He made the statement that Politz had not protected 
him? A. He said to him that “I have jnst found out that 
I don’t have a right of way, and my contract says that I 
should have a right of way.” 

Q. Now, you testified in this case before? A. I did. 

Q. And you knew these things then? A. Yes, but I wasn’t 
asked. 

Q. When did you first tell counsel about this? A. I don’t 
remember when I first told him about it. 

Q. What? A. I don’t remember. We discussed the case 
several times. I don’t know whether it was before or after. 

• ••••••••• 

Redirect Examination 
By Mr. Mitchell: 

62 Q. Pursuant to the conversation that was had, did 
you prepare a deed that was submitted to Mr. Politz? 
A. Mr. Hawkins asked me to have the title company prepare 
a deed of right of way; that he would send it to Mr. Politz. 

Q. I show you this instrument, sir. Is this the instrument 
that was prepared (indicating)? A. It is. 

Mr. Mitchell: I offer that for identification. 

By Mr. Mitchell: 

Q. Was this the instrument that was submitted to Mr. 
Politz? A. That is right. 

Mr. Mitchell: Is there an objection? 

Mr. Friedlander: Yes. It is something you had pre¬ 
pared and it has no effect. It is self-serving. 

The Court: Was it submitted to Mr. Politz’ side? 

Mr. Friedlander: It was submitted to us and we rejected 
it. 

The Court: Well, I think it is admissible. It is some¬ 
thing that was offered and rejected. I don’t think it makes 
much difference. 

• ••••••••• 
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Defendants’ Exhibit No. 3. 

No. 28386 


Recorded: October 2, 1944 At: 2:47 P. M. 

Deed 

This Deed, made this 8th day of September in the year 
Nineteen hundred and forty-four, by and between 'William 
Henry Hawkins and Dorothy Elizabeth Hawkins, his wife, 
parties hereto of the first part; and Ben E. Singer and 
Joseph L. Fradkin, parties hereto of the second part: 

Witnesseth, that for and in consideration of the sum of 
Ten Dollars the said parties of the first part, do grant unto 
the said parties of the second part, in fee simple, as joint 
tenants, the following described land and premises, with 
the improvements, easements and appurtenances thereunto 
belonging, situate in the District of Columbia, namely: 

Part of Lot Sixty-five (65) in Jesse B. Haw’s subdivision 
of part of “Mount Pleasant”, described as follows:- 

Beginning for the same at a point in the Northerly line 
of said lot distant One hundred and twenty-one and sixty- 
seven hundredths (121.67) feet Westerly from the North¬ 
east corner of said lot, and running thence Westerly along 
said Northerly line One hundred and twenty (120) feet to 
the Northwest corner of said lot; thence South along 
the West line of said lot, Twenty-three and sixty-eight 
hundredths (23.68) feet to the Southwest corner of said lot; 
thence Easterly along the Southerly line of said lot to a 
point therein distant One hundred and twenty-one (121) 
feet Westerly from the Southeast corner of said lot; thence 
Northerly to the place of beginning. 

Subject to right of way as created and established by 
Judgment of the District Court of the United States for the 
District of Columbia passed in Civil Action No. 16656. 

To Have and to Hold the same, unto and to the use of the 
said parties hereto of the second part, in fee simple, as joint 
tenants. 
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And the said William Henry Hawkins, does hereby cove¬ 
nant to warrant specially the property hereby conveyed 
and to execute such further assurances of said land as may 
be requisite. 

Witness their hands and seals on the day and year first 
hereinbefore written. 

Signed, sealed and delivered in the presence of 

William Henry Hawkins (seal) 
Dorothy Elizabeth Hawkins (seal) 


($4.95 Int. Rev. Stamps Affixed) 
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Fob the District of Columbia Circuit. 


No. 9929 


WILLIAM HENRY HAWKINS, 
DOROTHY ELIZABETH HAWKINS, 
CLYDE M. MOODY, 

Appellants, 

v. 


JOSEPH L. FRADKIN, 

BEN E. SINGER, 

Appellees . 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLEES. 


COUNTER-STATEMENT OF THE CASE. ] 

During the year of 1892, by grant, an easement was cre¬ 
ated for the benefits of Lots 924, 925 and 926 in Square 
2877, across Lot 805 in Square 2877, all of said lots being 
located in the District of Columbia (Appendix 8). 

Immediately prior to June 17, 1941 the Appellees, being 
the owners of Lot 805 which was subject to the easement, 
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entered into a contract through a real estate firm to acquire 
the west 120 feet of Lot 927 in Square 2877 (Appendix 8). 
Before the title was searched and without investigation as 
to the actual terms of the easement, said real estate firm 
prepared a contract, under the terms of which Appellees 
were to purchase from one William H. Hawkins and wife, 
said portion of Lot 927, and said contract drawn by the real 
estate firm prior to title search contained the following: 

4 4 subject to and contingent upon the ability of the 
American Linen Service Company, its successor or 
assigns, to arrange for a private alley over and across 
the within described property to serve the rear of Lots 
924, 925 and 926 with the remaining portion of Lot 927, 
all in Square 2877, the same being intended to replace 
and to permit the closing of the present private alley 
now in use across Lot 805, Square 2877 for the benefit 
of the said Lots No. 924, 925, 926 and 927 .. .” (Plain¬ 
tiff’s Exhibit No. 1) 

The vendor and purchaser under the aforesaid contract 
joined as plaintiffs and sued the owners of said Lots 924, 
925 and 926 in said Square, to change the location of the 
alley so that it would run across Lot 927 instead of across 
Lot 805. These proceedings resulted in a final judgment 
changing the location of the alley. Said final judgment 
expressly provided that the right of way should be for the 
benefit of Lots 924, 925 and 926, but did not create any 
rights in Lot 927 (Appendix 9). 

The case was conducted by Jacob Halper, Esq., and asso¬ 
ciated with him in said cause as counsel for the Plaintiff 
(Appellant herein) was Jack Politz, Esq. (Appendix 24). 

After the successful conclusion of said cause the contract 
was consummated at the Columbia Title Company in the 
District of Columbia (Appendix 25) and at said title com¬ 
pany said Hawkins examined the papers prepared by the 
title company, stating that he was familiar with such pa¬ 
pers (Appendix 25). Also present at the title company 
were the two Appellees and Jack Politz, Esq. The repre- 
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sentative of the title company, its settlement clerk, con¬ 
ducted the settlement. (Appendix 25) 

On the 8th day of September, 1944, Hawkins and his wife, 
by deed to Singer and Fradkin, transferred the property 
described below with “the improvements, easements and 
appurtenances thereto belonging:” 

i 

11 Beginning for the same at a point in the northerly 
line of said lot distant 121.67 feet westerly from the j 
N. E. corner of said lot, and running thence westerly j 
along said northerly line 120 feet to the N. W. corner of [ 
said lot; 23 68/100 feet to the S. W. corner of said lot 
to a point therein distant 121 feet westerly from the ' 
S. E. comer of said lot; thence northerly to the place of 
beginning. j 

“Subject to right of way as created and established by 
J. of the District Court of the U. S. for the District 
of Columbia passed in Civil Action No. 16656.” (De- j 
fendants’ Exhibit No. 3) (Appendix 37) j 

SUMMARY OF ARGUMENT. 

! 

The Court was correct in dismissing the complaint be- j 

cause: j 

I. 

No easement was ever created in favor of Lot 927 in 
Square 2877: 

(a) There was no grant creating such an easement, and 
no attempt was made by Appellants to prove any such 
grant 

(b) There was no easement created by prescription, and 

no evidence was offered to support such claim, and, in fact, 
counsel for the Appellants conceded that no such claim | 
could be maintained (Appendix 31). I 

i 

(c) No easement was created by contract, as the written 
contract drawn by a real estate agent before any title was 
ever searched (Appendix 18) contained a provision making; 
a consummation of the purchase and sale contingent upon! 
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the transfer of the private alley from one area to another, 
and was clearly only an attempt to describe what the agent 
thought was the existing easement (Plaintiffs’ Ex. No. 1). 

(d) No easement by necessity existed, as the property of 
Hawkins fronted on Georgia Avenue, and in such a situa¬ 
tion an easement by necessity cannot he created (Appen¬ 
dix 35) 

n. 

No relief on the basis of fraud could he maintained for 
the reason that it was affirmatively found by the trial court 
that Hawkins was at no time subjected to any fraud or mis¬ 
representation by words or conduct of the Appellees, nor by 
any misrepresentation or fraud on the part of the attorneys 
representing Hawkins in Civil Action No. 16,656 (the suit 
to change the location of the existing easement). The 
Court went so far as to find expressly no evidence of any 
fraud or misrepresentation (Appendix 9). 

m. 

There was no evidence offered of mutual mistake of fact, 
as the deed drawn clearly expressed the agreements of the 
parties, and Hawkins, the vendor under the original con¬ 
tract of purchase, was not presented as a witness and did 
not testify as to any mistake. 

ARGUMENT. 

I. No easement was created by grant. 

A complete examination of the record in this case dis¬ 
closes that no attempt was made by the Appellants to prove 
the existence of any deed creating any easement for the 
benefit of Lot 927. In fact, the record is very clear (Ap¬ 
pendix 37) that the deed from Hawkins and wife to Singer 
and Fradkin transferred every part of the land upon which 
the easement ran, and expressly transferred to the said Ap¬ 
pellees all of Hawkins’ ownership in said property trans- 
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ferred, together with the improvements, easements and ap¬ 
purtenances thereunto belonging. A comparison of the de¬ 
scription of the property transferred in the deed with the 
plat appearing in Appendix No. 35 clearly indicates that 
Appellees purchased from Hawkins the necessary land over 
which the easement was to run, and that nowhere in the 
deed was any reservation made of any rights of easement 
in Hawldns. 

In Douglass v. Lehman, 62 App. D. C. 264, 66 Fed. (2d) 
790, this Court said: 

“If the owner of both properties in conveying to plain¬ 
tiff’s predecessor in title had intended to reserve the 
use of the alley, a reservation should have been in¬ 
cluded in the deed. There was no such reservation, and 
in such circumstances, in the absence of proof of neces¬ 
sity, the right to defendant and her predecessors to 
use the alley cannot be implied.” 

and in Wilson v. Riggs, 25 Appeals D. C. 550: 

“It was well said that ‘a grantor cannot derogate from 
his own grant, while a grantee may take the language 
of the deed most strongly in his favor. The law will 
imply an easement in favor of a grantee more readily 
than it will in favor of a grantor.’ ” 

n. No easement was created by prescription. 

Although at one part (Appendix 30) counsel for Appel¬ 
lants desired permission to put on evidence “in reference 
to the matter of prescription”, the Court refused to take 
affidavits but continued the cause for a later date in order 
to give the Appellants’ counsel opportunity to prove pre¬ 
scriptive rights. 

On the date to which the case was continued the follow¬ 
ing took place: 

“Mr. Friedlander: I take it counsel has abandoned 
trying to prove prescriptive right. 

“Mr. Mitchell: That is right. 

“Mr. Friedlander: Then that is out? 

“Mr. Mitchell: Yes.” (Appendix 31) 
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HL No easement was created by contract. 

The contract, which is Plaintiff’s Exhibit No. 1, contains, 
in addition to the matters necessary for a contract of pur¬ 
chase and sale of real estate, a provision making the con¬ 
tract subject to and contingent upon the arrangement for 
the removal of the private alley from its then location to 
a different location. The Appellees were purchasing land 
so that the private alleyway might he moved. The owners 
of Lots 924, 925 and 926 resisted the change, and a suit wa& 
filed by Hawkins, as the vendor under the contract, and by 
Fradkin and Singer, as vendees under the contract, to 
legally move said alley. The real estate firm handling the 
contract of purchase and sale had prepared a contract, and, 
although the witness from the real estate company said that 
the contract was prepared in accordance with the directions 
that had been given to him (Appendix 17), the witness could 
not recall who had given him the directions. He was a wit¬ 
ness produced by the Appellants (Appendix 17); but the 
witness was certain that the title had not been searched at 
the time he drew the contract, and the witness was not 
aware at the time he drew the contract of any existing ease¬ 
ments, and he could not remember where he got the infor¬ 
mation at the time he drew the contract (Appendix 18). 

With this background in mind, the following words of the 
contract describing the new alley to serve Lots 924, 925 and 
926 and the remaining portion of Lot 927: 

“the same being intended to replace and to permit the 
closing of the present private alley now in use across 
Lot 805, Square 2877 for the benefit of said Lots 924, 
925, 926 and 927 . . . (Plaintiff’s Ex. No. 1) 

clearly indicate that the inapt wording of the real estate 
agent was not intended to create anything which did not 
exist before, and the Court so found. 
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IV. There was no easement created by necessity. 

In Douglass v. Lehman, supra, the Conrt having disposed 
of the claim of an implied easement, then went on to dis¬ 
cuss the claim of easement created by necessity, and in 
holding that no such easement was created, this Court 
quoted Jones, On Easements, Section 156: 

“The term ‘necessary’ is to be understood as meaning 
that there could be no other reasonable mode of enjoy¬ 
ing the dominant tenement without this easement.” 

In the case of Burling v. Leiter, 262 N. W. 388, 272 Mich. 
448, a question of easement was involved, and the Michigan 
court cited an early D. C. case, Mag v. Smith, 3 Mackey 55 
(14 D. C. 55) as authority for the following language of 
the Michigan court: 

“There is no claim there was any express grant. And 
a way of necessity could not exist because the entire 
front of the lot conveyed was upon Sanford Street, a 
public highway, so there was no necessity for a way 
over the plaintiff’s land to reach the public highway.” 

The Appellants’ land fronts on Georgia Avenue. 

V. No relief on the basis of fraud or mutual mistake could 

be maintained. 

Not only has the Court affirmatively found no fraud to 
exist, but the decision was clearly right. Appellants failed 
to prove fraud by any clear and convincing evidence. The 
party claiming to be defrauded did not testify either in 
court or by deposition. It is well settled that fraud must be 
shown by clear and convincing evidence.— Security Invest¬ 
ment Co. v. Garrett (1894), 3 App. D. C. 69, 76; McDaniel 
v. Parish (1894), 4 App.D.C. 213; Magaw v. Huntley (1910), 
36 App. D. C. 26; Lalone v. United, States (1896), 164 U. S. 
255,17 S. Ct. 74, 41 Law Ed. 425; Fidelity & Casualty Co. 
v. Genova, 6 Cir. 1937, 90 Fed. (2d) 874; and 5 Wigmore, 
Evidence (2d ed. 1923)-2498. 
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The cases cited by Appellants are, for the most part, un¬ 
important to the questions raised herein. We feel, how¬ 
ever, the necessity of calling the Court’s attention to the 
fact that the quotations on page 7, page 9 and page 11 are 
extracts from the syllabus of the cases and are not portions 
of the opinion. 

On page 11 of the Brief which purports to quote from 
Jones v. Johnson , 59 U. S. 150, 15 Law Ed. 320, the quota¬ 
tion is not complete. The quotation actually reads as fol¬ 
lows: 

“And this court, in Harris v. Elliott, 10 Pet. 54, after 
approving of the maxim of Coke, observed, that, ac¬ 
cording to this rule, land cannot be appurtenant to 
land. In the case of Jackson v. Hathaway, 15 Johns. 
454, the court says, a mere easement may, without ex¬ 
press words, pass as an incident to the principal ob¬ 
ject of the grant; but it would be absurd to allow the 
fee of one piece of land not mentioned in the deed to 
pass as appurtenant to another distinct parcel which 
is expressly granted by precise and definite bounda¬ 
ries.” 

The case cited by Appellants of Sanders v. Monroe , 56 
App. 132, 10 Fed. (2d) 997, and noted in Appellants’ brief 
at page 8 and page 14, is not at all helpful to a decision of 
this case. The Sanders case involved the failure on the 
part of the plaintiff to read a deed of trust which he claimed 
contained more property as security for the debt than had 
been agreed upon, and his failure to read the deed of trust 
was occasioned by his absolute confidence in the bank 
which had prepared such a paper. In the case at bar Haw¬ 
kins, according to the record, read the deed at the title com¬ 
pany and he, Hawkins, said that he had purchased property 
time and again and knew how to read deeds (Appendix 25). 
The deed was actually prepared by the title company (Ap¬ 
pendix 25). 

The case of Knight v. Earriman, 37 App. D. C. 236, cited 
by Appellants on pages 8 and 14 of their brief, had only this 
to say with respect to the correction: 
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“The evidence, which it is unnecessary to review, made 
out a case of mutual mistake of fact amply justifying 
the decree for correction”. 

In the Knight case the error of fact was undisputed. In the 
case at bar there was no proof nor suggestion by anyone of 
any mistake or error. 

CONCLUSION. 

The difficulty of competently replying to Appellants’ 
brief is occasioned mainly by the lack of basic issues of law 
to discuss. Essentially the Appellants proved nothing 
which would justify any action by the Court. They had a 
suggestion that because Jack Politz, Esq., of this bar, had 
been on an annual retainer from the Appellees at the time 
he undertook to jointly represent Hawkins and the Appel¬ 
lees to move the existing alley from one spot to another, he 
was guilty of some conduct which created some inference of 
some type. His employment, where the interests of the 
parties did not conflict, was perfectly proper, but it is clear 
from the record that Jacob Halper, Esq., handled that pro¬ 
ceeding, and as the Court remarked (Appendix 24): 

“I ^hink Mr. Halper tried the case.” 
and Mr. Politz, as a witness, replied: 

“That is correct, your Honor.” 

The affirmative evidence in the case showed that Haw¬ 
kins was not imposed upon. 

It will be noted that in the brief for the Appellants, they 
fail to give page references to their statement of the case, 
particularly with reference to testimony involving the so- 
called fraud or mistake. A conscientious search of the 
record fails to reveal any affirmative evidence upon which 
one could predicate any charge of fraud or mistake. 

Respectfully submitted, 

Mark P. Fbiedlander, 

Attorney for Appellees . 



